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for filing where a large number of
acknowledgment statements or
documents for disclosure are generated
(e.g., by agents), though such burden
was estimated to be quite modest.

The requirements of section 1018 of
the Act fall primarily on the seller or
lessor of “‘target housing,” which is
defined to be any housing constructed
prior to 1978, except housing for the
elderly or persons with disabilities
(unless any child who is less than 6
years of age resides or is expected to
reside in such housing) or any 0-
bedroom dwelling. However, if an agent
or property manager acts on behalf of
the seller or lessor, which EPA and HUD
have estimated to be the case in most
transfers, responsibilities to ensure
compliance fall to such agents or
managers as well.

To estimate the impacts of the rule,
EPA and HUD sought data pertaining to
the number of affected parties in each
classification listed above, the frequency
with which affected purchase and lease
transactions are completed, and the
incremental costs, in labor and
materials, added to each transaction by
the regulations.

B. Profile of Sectors Affected

The larger of the two affected sectors
expected to bear the principal effects of

the rule falls within Standard Industrial
Classification (SIC) code 651, Real
Estate Operators and Lessors. EPA
estimates there to be 92,000
establishments potentially affected by
the rule. Also affected are business
establishments falling within SIC code
653, Real Estate Agents and Managers.
An additional 92,000 establishments
could be affected by the rule in this
sector.

Employment data were obtained for
the occupations most likely to be
involved in transactions subject to the
rule. EPA and HUD estimate that
324,000 real estate agents and 243,000
property managers will be affected.

With regard to transaction volume, 2.9
million sales transactions and 9.3
million rental transactions were
estimated to occur annually in target
housing.

C. Estimated Costs to Private Parties and
Government

Table 1 below summarizes the
estimated annual costs associated with
the rule. The four costs to private
parties, or compliance costs, are
discussed briefly below. Costs to
government represent rule
administration activities.

The first private party cost category,
start-up costs, represents about one-

third of overall annual compliance
costs. Factors affecting the magnitude of
these costs include the number of
employees having to familiarize
themselves with the regulations, both
initially (employees in the existing
workforce) and over time (new entrants
to the affected sectors); the time
required to learn the activities that must
be undertaken in order to comply; and
the hourly compensation of affected
employees.

As Table 1 shows, disclosure event
costs constitute the greatest portion of
overall compliance costs. Factors
affecting the magnitude of these costs
include the frequencies of regulated
events; the time involved in performing
required activities, such as providing to
the prospective purchaser/lessee the
required information and obtaining the
required signatures; and the hourly
compensation of all involved parties.
EPA and HUD also took into account the
fact that a number of States have similar
requirements pertaining to information
transfer regarding potential lead hazards
in the sale of residential property. Thus,
an allowance was made in the burden
estimates for transactions occurring in
such States to reflect a certain level of
current compliance.

Table 1—Summary of Annual Costs of the Disclosure Rule for Residential Property Transfer

Estimated Annual Costs to Private Parties - Sales Transactions

Start-up Costs*
Disclosure Event Costs
Recordkeeping Costs
Materials Costs

Total for Sales Transactions:

Estimated Annual Costs to Private Parties - Rental Transactions

Start-up Costs*
Disclosure Event Costs
Recordkeeping Costs
Materials Costs

Total for Rental Transactions:

Total Estimated Annual Costs to Private Parties:

Costs to Government
Low Estimate
High Estimate

Total Estimated Annual Costs:

Based on Low Estimate of Government Costs:
Based on High Estimate of Government Costs:
* First-year costs annualized at 3 percent rate over 6 years.

$25.8 million
20.2 million
0.6 million
2.8 million

$49.4 million

$ 1.1 million
$25.6 million
$1.9 million
$3.4 million

$32.0 million

$81.4 million

$2.4 million
$4.3 million

$83.8 million
$85.7 million

Recordkeeping and materials costs
account for a relatively modest share of

overall annual costs. Factors affecting
the magnitude of these costs include the

number of affected parties per
transaction; the frequency of
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transactions, the costs of acquiring/
duplicating documents, which include
the lead hazard information pamphlet
and signed acknowledgment forms; and
costs to maintain documents.

Additional, indirect costs resulting
from actions taken by consumers in
response to the information made
available by the rule were not
qguantified, for reasons detailed in Unit
VILE. of this preamble.

To administer the final regulation,
resources will be required to conduct a
number of activities, including:
inspections; violation case management;
establishment and maintenance of
cooperative agreements; compliance
assistance, development of performance
measurement criteria; and management.

D. Effect of the Lead-Based Paint
Hazard Disclosure Rule for Real Estate
Transfers on Small Businesses--
Regulatory Flexibility Analysis

EPA and HUD investigated the
potential impacts of the rule on small
businesses and have prepared a
Regulatory Flexibility Analysis (RFA).
Although a large number of small
establishments may be affected by the
rule, cost impacts were not found to be
of sufficient magnitude to cause undue
harm to such establishments. The RFA
is summarized separately in Unit X.B. of
this preamble.

E. Assessment of Benefits

The market imperfection that the rule
is intended to correct is the lack of
information available to prospective
home purchasers and lessees concerning
lead-based paint hazards in homes they
may be considering for purchase or rent.
Under the rule, general information
about the risks associated with lead-
based paint will be provided through
the provision of a brochure. When
available, information about the
presence of or abatement of lead in the
specific unit being considered for
purchase or rent must also be disclosed
(e.g., information concerning previous
testing for the presence of lead-based
paint, abatement history, etc.). The
failure of the marketplace to provide
this information or to provide
prospective home purchasers and
lessees the opportunity to develop such
information means that prospective
purchasers and lessees might purchase
or lease a property, or make pricing or
rental payment decisions regarding
properties, without understanding
possible lead-related health risks or risk
management costs accompanying the
transaction.

EPA and HUD expect that this
rulemaking will generate benefits by
giving prospective home purchasers and

lessees access to information that might
otherwise have been unavailable (e.g.,
information pertaining to abatement
activities for a specific residence) or that
they might have been able to acquire
only through their own effort and at
some cost. In addition, EPA believes the
information will generate health
benefits by leading many purchasers
and lessees to modify their behavior in
a way that will reduce risks from lead-
based paint. For example, purchasers
could undertake abatement activities
subsequent to taking ownership of a
dwelling, change household cleaning
practices, or request professional
assistance when undertaking renovation
activities. The rule may also prompt
property owners, due to reluctance on
the part of prospective purchasers/
lessees to select housing containing
lead-based paint, to act to reduce lead-
related hazards associated with their
residential dwellings. Health benefits
resulting from such activities are
distinguishable from the more direct
benefits of the rule, i.e., the value of
improved information. Further, in cases
where action is taken to remediate a
lead-based paint hazard, additional
costs would be incurred, and would
have to be subtracted from the expected
benefits associated with the
remediation.

EPA and HUD note that the regulation
does not require actions to reduce lead-
based paint hazards in residential
housing. Thus, the extent to which lead
exposure decreases depends upon how
transaction participants (i.e., sellers/
lessors and prospective purchasers/
lessees) value and respond to the
additional information.

The RIA details three approaches that
are evolving and that can be seen as a
starting point in an effort to expand the
level of understanding of how benefits
from information products can be
valued. However, an information base
and the associated accepted analytical
methods necessary to predict consumer
reaction to information products on
lead-based paint hazards are not readily
available; thus, quantifying the expected
benefits of this rule, either in terms of
efficiency gains from improved
decisionmaking or risk reduction,
would be extremely difficult. Given the
high level of uncertainty associated with
the results from such a quantitative
analysis, and given the prescriptive
nature of section 1018 of the Act, EPA
and HUD believe that the information
provided in the qualitative analysis
presented in the RIA served to inform
decisionmaking.

VIII. Rulemaking Record

A record for this final rule has been
established for both EPA and HUD
under docket number “OPPTS-62130.”
The public version of this record for
both agencies (which does not contain
any information claimed as Confidential
Business Information) is available for
inspection from 12 noon to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
EPA’s TSCA Nonconfidential
Information Center (NCIC), Rm. NE-
B607, 401 M St., SW., Washington, DC
20460.

The docket contains reference works
that EPA and HUD referred to in
developing this regulation. In addition,
other documents, including the
Regulatory Impact Analysis, Information
Collection Request, and copies of all
comments on the proposed rule, are
included in the docket for public
review. The draft of the final rule
submitted by EPA and HUD to OMB for
review prior to the final rule’s
promulgation will also be contained in
the docket.
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X. Regulatory Assessment
Requirements

A. Executive Order 12866

Pursuant to Executive Order 12866
(58 FR 51735, October 4, 1993), it has
been determined that this is a
“significant regulatory action’ because
of potential novel legal or policy issues
arising out of the new legal mandates
this action implements. This action was
submitted to OMB for review, and any
comments or changes made during that
review have been documented in the
public record.

In addition, EPA and HUD have
prepared a Regulatory Impact Analysis
(RIA) in conjunction with their lead
information disclosure rule for real
estate transfers. EPA and HUD find that
the rule will not have an effect on the
economy of $100 million or more, will
not result in major increases in costs or
prices, and is not anticipated to have
significant adverse effects on
competition, employment, investment,
or productivity in the relevant sectors.

EPA and HUD estimate the overall
costs to affected entities to be $81.4
million and costs to government to
range from $2.4 to $4.3 million. These
estimates include costs for rule
familiarization, information disclosure
and obtaining required signatures,
recordkeeping, materials costs, and
government administration costs. EPA
and HUD estimate that the provisions of
the rule will add about $2.00 to $6.00
to the cost of each transaction.

A copy of the RIA is available in the
TSCA Public Docket Office for review
and public comment. For information
on the public docket, see Unit VIII. of
this preamble, entitled Rulemaking
Record.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires Federal
agencies to consider whether a
regulatory action will have an adverse
economic impact on small entities.
Section 605(b) requires the agencies to
either certify that the regulatory action
will not have a significant economic
impact on a substantial number of small
entities, or prepare a Regulatory
Flexibility Analysis. Under the EPA
policy that implements the Regulatory
Flexibility Act, EPA performs a
Regulatory Flexibility Analysis
whenever a regulatory action is
anticipated to have any economic
impact on any small entities, and will

also seek to involve these small entities
in the development of the regulatory
action to the extent possible. As such,

in an effort to identify and characterize
the rule’s effects on small business, EPA
and HUD have prepared a Regulatory
Flexibility Analysis. This assessment
has been included as part of the RIA and
is summarized below.

In preparing the RFA, EPA and HUD
first developed an establishment profile
for each major sector (SIC 651 and SIC
653). This profile indicated that
approximately 75 percent of all
establishments in SIC 651 (Real Estate
Operators and Lessors) and
approximately 73 percent of all
establishments in SIC 653 (Real Estate
Agents and Managers) fell within the 1
to 4 employee size class. These
proportions increased to 90 percent and
87 percent, respectively, when
employee size class 1 to 9 was
examined.

To measure the cost impacts of the
rule on these small establishments,
representative or model establishments
were designed. These model
establishments corresponded to typical
establishments in each affected sector,
with respect to number of employees
and annual transaction volume. Since
transaction activity was reported to vary
widely, a range of transaction volume
was estimated for each establishment
type.

For each model establishment, annual
regulatory costs were then calculated
and compared to annual labor and
overhead costs. Ratios were computed
for both high and low estimates of the
range of transaction activity. In the case
of a real estate sales organization,
regulatory costs were found to represent
from 0.20 to 0.42 percent of labor and
overhead costs. In the case of a rental
establishment, impacts were slightly
higher, ranging from 0.21 to 0.47
percent. An establishment engaged in
both activities was projected to sustain
impacts of 0.28 to 0.63 percent.

Thus, while a large number of small
establishments will be potentially
affected by the rule, cost impacts were
not found to be of sufficient magnitude
to cause undue harm to such
establishments. Consequently, no
regulatory alternatives are being
proposed in connection with small
business impacts.

C. Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. An Information Collection
Request (ICR) document has been

prepared by EPA (EPA ICR No. 1710.02)
and a copy may be obtained from Sandy
Farmer, OPPE Regulatory Information
Division, Environmental Protection
Agency (2136), 401 M St., SW.,
Washington, DC 20460 or by calling
(202) 260-2740. The information
requirements are not effective until
OMB approves them.

The information collection
requirements of this rule apply to
sellers, lessors, and agents of target
housing. Before selling or leasing target
housing, the following information
collection activities must occur: (1)
Disclosure of known lead-based paint
and/or lead-based paint hazards; (2)
provision of any available records and
reports pertaining to lead-based paint in
the housing; (3) provision of a federally
approved lead hazard information
pamphlet; (4) completion and
subsequent retention of disclosure and
acknowledgment language for 3 years,
and (5) provision of a 10-day evaluation
opportunity to purchasers before
obligation under purchase contracts
(this time period can be adjusted or
waived by mutual consent).

These requirements will help to: (1)
Ensure that purchasers and renters of
older housing make informed housing
and maintenance decisions before they
become obligated under purchase or
lease contracts; (2) ensure that all
participants in target housing sales and
leasing transactions fully understand
their rights and obligations under
section 1018 and the implementing
regulations; (3) document the
completion of all disclosure activities by
the responsible parties; and (4) provide
a record of compliance for use by EPA
and HUD enforcement officials. Under
the authority of section 1018 of Title X,
the information collection requirements
of this rule are mandatory for all
applicable sales and leasing
transactions.

The annual costs to private parties to
comply with the requirements of the
rule are estimated to be $81.4 million,
with an associated burden of 7.1 million
hours. Annual costs may be broken
down into two components:
Initialization or start-up costs, estimated
to be $26.9 million (annualized at 3
percent over 3 years); and costs for
information disclosure and maintenance
of records, estimated to be $54.5
million. Annual burden is estimated to
be distributed among 35.1 million
responses, averaging 12.2 minutes per
response. The number of respondents is
estimated to be 15.5 million. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
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agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15. Upon OMB approval, EPA will issue
a notice in the Federal Register to
announce OMB’s approval and to make
a technical amendment to include a
reference to this approval in 40 CFR part
9.

Send comments on the burden
estimates and any suggested methods
for minimizing respondent burden,
including through the use of automated
collection techniques, to the Director,
OPPE Regulatory Information Division,
Environmental Protection Agency
(2136), 401 M St., SW., Washington, DC
20460, and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, 725 17th St.,
NW., Washington, DC 20503, marked
“Attention: Desk Officer for EPA.”
Include the ICR number in any
correspondence.

D. Environmental Impact

In accordance with 40 CFR 1508.4 of
the regulations of the Council on
Environmental Quality and 24 CFR
50.19 and 50.20(0)(2) of the HUD
regulations, the policies and procedures
contained in this final rule relate only
to information services and are,
therefore, categorically excluded from
the requirements of the National
Environmental Policy Act.

E. HUD’s Regulatory Agenda

This rule was listed as Item No. 1517
in HUD’s Semiannual Agenda of
Regulations published on April 25, 1994
(59 FR 20424), in accordance with
Executive Order 12866 and the
Regulatory Flexibility Act, and was
requested by and submitted to the
Committee on Banking, Finance and
Urban Affairs of the House of
Representatives under section 7(o) of

the Department of Housing and Urban
Development Act.

F. Unfunded Mandates Reform Act

Pursuant to Title Il of the Unfunded
Mandates Reform Act of 1995, which
the President signed into law on March
22,1995, EPA and HUD have assessed
the effects of this regulatory action on
State, local, and tribal governments, and
the private sector. This action is not an
“unfunded mandate’ as defined by that
statute and will not result in the
expenditure of $100 million or more by
any State, local, or tribal government, or
by the private sector. Nevertheless, EPA
and HUD consulted with several State,
local, and tribal governments during the
development.

A copy of the RIA is available for
public review. For information on the
public docket, see Unit VIII. of this
preamble, entitled Rulemaking Record.

List of Subjects in 24 CFR Part 35

Environmental protection, Grant
programs-housing and community
development, Hazardous substances,
Lead, Lead poisoning, Mortgage
insurance, Rent subsidies, Reporting
and recordkeeping requirements.

List of Subjects in 40 CFR Part 745

Environmental protection, Hazardous
substances, Lead, Recordkeeping and
notification requirements.

Dated: February 29, 1996.
Henry Cisneros,

Secretary, Department of Housing and Urban
Development.

Dated: February 29, 1996.
Carol M. Browner,
Administrator, Environmental Protection
Agency.

Therefore, 24 CFR subtitle A and 40
CFR Chapter | are amended as follows:

24 CFR Subtitle A

PART 35—LEAD-BASED PAINT
POISONING PREVENTION IN CERTAIN
RESIDENTIAL STRUCTURES

1. The authority citation for part 35 is
revised to read as follows:

Authority: 42 U.S.C. 3535(d), 4821-4846
and 4852d.

2. A new subpart H is added to part
35 to read as follows:
Subpart H—Disclosure of Known Lead-
Based Paint and/or Lead-Based Paint

Hazards Upon Sale or Lease of Residential
Property

Sec.

35.80 Purpose.

35.82 Scope and applicability.
35.84 Effective dates.

35.86 Definitions.

35.88 Disclosure requirements for sellers
and lessors.

35.90 Opportunity to conduct an
evaluation.

35.92 Certification and acknowledgment
of disclosure.

35.94 Agent responsibilities.

35.96 Enforcement.

35.98 Impact on State and local

requirements.

Subpart H—Disclosure of Known Lead-
Based Paint and/or Lead-Based Paint
Hazards Upon Sale or Lease of Residential
Property

§35.80 Purpose.

This subpart implements the
provisions of 42 U.S.C. 4852d, which
impose certain requirements on the sale
or lease of target housing. Under this
subpart, a seller or lessor of target
housing shall disclose to the purchaser
or lessee the presence of any known
lead-based paint and/or lead-based
paint hazards; provide available records
and reports; provide the purchaser or
lessee with a lead hazard information
pamphlet; give purchasers a 10-day
opportunity to conduct a risk
assessment or inspection; and attach
specific disclosure and warning
language to the sales or leasing contract
before the purchaser or lessee is
obligated under a contract to purchase
or lease target housing.

§35.82 Scope and applicability.

This subpart applies to all
transactions to sell or lease target
housing, including subleases, with the
exception of the following:

(a) Sales of target housing at
foreclosure.

(b) Leases of target housing that have
been found to be lead-based paint free
by an inspector certified under the
Federal certification program or under a
federally accredited State or tribal
certification program. Until a Federal
certification program or federally
accredited State certification program is
in place within the State, inspectors
shall be considered qualified to conduct
an inspection for this purpose if they
have received certification under any
existing State or tribal inspector
certification program. The lessor has the
option of using the results of additional
test(s) by a certified inspector to confirm
or refute a prior finding.

(c) Short-term leases of 100 days or
less, where no lease renewal or
extension can occur.

(d) Renewals of existing leases in
target housing in which the lessor has
previously disclosed all information
required under § 35.88 and where no
new information described in § 35.88
has come into the possession of the
lessor. For the purposes of this
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paragraph, renewal shall include both
renegotiation of existing lease terms
and/or ratification of a new lease.

§35.84 Effective dates.

The requirements in this subpart take
effect in the following manner:

(a) For owners of more than four
residential dwellings, the requirements
shall take effect on September 6, 1996.

(b) For owners of one to four
residential dwellings, the requirements
shall take effect on December 6, 1996.

§35.86 Definitions.

The following definitions apply to
this subpart.

The Act means the Residential Lead-
Based Paint Hazard Reduction Act of
1992, 42 U.S.C. 4852d.

Agent means any party who enters
into a contract with a seller or lessor,
including any party who enters into a
contract with a representative of the
seller or lessor, for the purpose of
selling or leasing target housing. This
term does not apply to purchasers or
any purchaser’s representative who
receives all compensation from the
purchaser.

Available means in the possession of
or reasonably obtainable by the seller or
lessor at the time of the disclosure.

Common area means a portion of a
building generally accessible to all
residents/users including, but not
limited to, hallways, stairways, laundry
and recreational rooms, playgrounds,
community centers, and boundary
fences.

Contract for the purchase and sale of
residential real property means any
contract or agreement in which one
party agrees to purchase an interest in
real property on which there is situated
one or more residential dwellings used
or occupied, or intended to be used or
occupied, in whole or in part, as the
home or residence of one or more
persons.

EPA means the Environmental
Protection Agency.

Evaluation means a risk assessment
and/or inspection.

Foreclosure means any of the various
methods, statutory or otherwise, known
in different jurisdictions, of enforcing
payment of a debt, by the taking and
selling of real property.

Housing for the elderly means
retirement communities or similar types
of housing reserved for households
composed of one or more persons 62
years of age or more at the time of initial
occupancy.

Inspection means:

(1) A surface-by-surface investigation
to determine the presence of lead-based
paint as provided in section 302(c) of

the Lead-Based Paint Poisoning and
Prevention Act [42 U.S.C. 4822], and

(2) The provision of a report
explaining the results of the
investigation.

Lead-based paint means paint or
other surface coatings that contain lead
equal to or in excess of 1.0 milligram
per square centimeter or 0.5 percent by
weight.

Lead-based paint free housing means
target housing that has been found to be
free of paint or other surface coatings
that contain lead equal to or in excess
of 1.0 milligram per square centimeter
or 0.5 percent by weight.

Lead-based paint hazard means any
condition that causes exposure to lead
from lead-contaminated dust, lead-
contaminated soil, or lead-contaminated
paint that is deteriorated or present in
accessible surfaces, friction surfaces, or
impact surfaces that would result in
adverse human health effects as
established by the appropriate Federal
agency.

Lessee means any entity that enters
into an agreement to lease, rent, or
sublease target housing, including but
not limited to individuals, partnerships,
corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations.

Lessor means any entity that offers
target housing for lease, rent, or
sublease, including but not limited to
individuals, partnerships, corporations,
trusts, government agencies, housing
agencies, Indian tribes, and nonprofit
organizations.

Owner means any entity that has legal
title to target housing, including but not
limited to individuals, partnerships,
corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations,
except where a mortgagee holds legal
title to property serving as collateral for
a mortgage loan, in which case the
owner would be the mortgagor.

Purchaser means an entity that enters
into an agreement to purchase an
interest in target housing, including but
not limited to individuals, partnerships,
corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations.

Reduction means measures designed
to reduce or eliminate human exposure
to lead-based paint hazards through
methods including interim controls and
abatement.

Residential dwelling means:

(1) A single-family dwelling,
including attached structures such as
porches and stoops; or

(2) A single-family dwelling unitin a
structure that contains more than one
separate residential dwelling unit, and

in which each such unit is used or
occupied, or intended to be used or
occupied, in whole or in part, as the
residence of one or more persons.

Risk assessment means an on-site
investigation to determine and report
the existence, nature, severity, and
location of lead-based paint hazards in
residential dwellings, including:

(1) Information gathering regarding
the age and history of the housing and
occupancy by children under age 6;

(2) Visual inspection;

(3) Limited wipe sampling or other
environmental sampling techniques;

(4) Other activity as may be
appropriate; and

(5) Provision of a report explaining
the results of the investigation.

Seller means any entity that transfers
legal title to target housing, in whole or
in part, in return for consideration,
including but not limited to individuals,
partnerships, corporations, trusts,
government agencies, housing agencies,
Indian tribes, and nonprofit
organizations. The term *‘seller” also
includes:

(1) An entity that transfers shares in
a cooperatively owned project, in return
for consideration; and

(2) An entity that transfers its interest
in a leasehold, in jurisdictions or
circumstances where it is legally
permissible to separate the fee title from
the title to the improvement, in return
for consideration.

Target housing means any housing
constructed prior to 1978, except
housing for the elderly or persons with
disabilities (unless any child who is less
than 6 years of age resides or is expected
to reside in such housing) or any 0-
bedroom dwelling.

TSCA means the Toxic Substances
Control Act, 15 U.S.C. 2601.

0-bedroom dwelling means any
residential dwelling in which the living
area is not separated from the sleeping
area. The term includes efficiencies,
studio apartments, dormitory housing,
military barracks, and rentals of
individual rooms in residential
dwellings.

§35.88 Disclosure requirements for sellers
and lessors.

(a) The following activities shall be
completed before the purchaser or
lessee is obligated under any contract to
purchase or lease target housing that is
not otherwise an exempt transaction
pursuant to 8 35.82. Nothing in this
section implies a positive obligation on
the seller or lessor to conduct any
evaluation or reduction activities.

(1) The seller or lessor shall provide
the purchaser or lessee with an EPA-
approved lead hazard information
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pamphlet. Such pamphlets include the
EPA document entitled Protect Your
Family From Lead in Your Home (EPA
#747-K-94-001) or an equivalent
pamphlet that has been approved for
use in that State by EPA.

(2) The seller or lessor shall disclose
to the purchaser or lessee the presence
of any known lead-based paint and/or
lead-based paint hazards in the target
housing being sold or leased. The seller
or lessor shall also disclose any
additional information available
concerning the known lead-based paint
and/or lead-based paint hazards, such as
the basis for the determination that lead-
based paint and/or lead-based paint
hazards exist, the location of the lead-
based paint and/or lead-based paint
hazards, and the condition of the
painted surfaces.

(3) The seller or lessor shall disclose
to each agent the presence of any known
lead-based paint and/or lead-based
paint hazards in the target housing
being sold or leased and the existence
of any available records or reports
pertaining to lead-based paint and/or
lead-based paint hazards. The seller or
lessor shall also disclose any additional
information available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist, the location of the lead-based
paint and/or lead-based paint hazards,
and the condition of the painted
surfaces.

(4) The seller or lessor shall provide
the purchaser or lessee with any records
or reports available to the seller or lessor
pertaining to lead-based paint and/or
lead-based paint hazards in the target
housing being sold or leased. This
requirement includes records and
reports regarding common areas. This
requirement also includes records and
reports regarding other residential
dwellings in multifamily target housing,
provided that such information is part
of an evaluation or reduction of lead-
based paint and/or lead-based paint
hazards in the target housing as a whole.

(b) If any of the disclosure activities
identified in paragraph (a) of this
section occurs after the purchaser or
lessee has provided an offer to purchase
or lease the housing, the seller or lessor
shall complete the required disclosure
activities prior to accepting the
purchaser’s or lessee’s offer and allow
the purchaser or lessee an opportunity
to review the information and possibly
amend the offer.

§35.90 Opportunity to conduct an
evaluation.

(a) Before a purchaser is obligated
under any contract to purchase target
housing, the seller shall permit the
purchaser a 10-day period (unless the
parties mutually agree, in writing, upon
a different period of time) to conduct a
risk assessment or inspection for the
presence of lead-based paint and/or
lead-based paint hazards.

(b) Notwithstanding paragraph (a) of
this section, a purchaser may waive the
opportunity to conduct the risk
assessment or inspection by so
indicating in writing.

§35.92 Certification and acknowledgment
of disclosure.

(a) Seller requirements. Each contract
to sell target housing shall include an
attachment containing the following
elements, in the language of the contract
(e.g., English, Spanish):

(1) A Lead Warning Statement
consisting of the following language:

Every purchaser of any interest in
residential real property on which a
residential dwelling was built prior to 1978
is notified that such property may present
exposure to lead from lead-based paint that
may place young children at risk of
developing lead poisoning. Lead poisoning in
young children may produce permanent
neurological damage, including learning
disabilities, reduced intelligence quotient,
behavioral problems, and impaired memory.
Lead poisoning also poses a particular risk to
pregnant women. The seller of any interest in
residential real property is required to
provide the buyer with any information on
lead-based paint hazards from risk
assessments or inspections in the seller’s
possession and notify the buyer of any
known lead-based paint hazards. A risk
assessment or inspection for possible lead-
based paint hazards is recommended prior to
purchase.

(2) A statement by the seller
disclosing the presence of known lead-
based paint and/or lead-based paint
hazards in the target housing being sold
or indicating no knowledge of the
presence of lead-based paint and/or
lead-based paint hazards. The seller
shall also provide any additional
information available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist, the location of the lead-based
paint and/or lead-based paint hazards,
and the condition of the painted
surfaces.

(3) A list of any records or reports
available to the seller pertaining to lead-
based paint and/or lead-based paint
hazards in the housing that have been
provided to the purchaser. If no such

records or reports are available, the
seller shall so indicate.

(4) A statement by the purchaser
affirming receipt of the information set
out in paragraphs (a)(2) and (a)(3) of this
section and the lead hazard information
pamphlet required under section 15
U.S.C. 2696.

(5) A statement by the purchaser that
he/she has either:

(i) Received the opportunity to
conduct the risk assessment or
inspection required by §35.90(a); or

(ii) Waived the opportunity.

(6) When any agent is involved in the
transaction to sell target housing on
behalf of the seller, a statement that:

(i) The agent has informed the seller
of the seller’s obligations under 42
U.S.C. 4852d; and

(i) The agent is aware of his/her duty
to ensure compliance with the
requirements of this subpart.

(7) The signatures of the sellers,
agents, and purchasers, certifying to the
accuracy of their statements, to the best
of their knowledge, along with the dates
of signature.

(b) Lessor requirements. Each contract
to lease target housing shall include, as
an attachment or within the contract,
the following elements, in the language
of the contract (e.g., English, Spanish):

(1) A Lead Warning Statement with
the following language:

Housing built before 1978 may contain
lead-based paint. Lead from paint, paint
chips, and dust can pose health hazards if
not managed properly. Lead exposure is
especially harmful to young children and
pregnant women. Before renting pre-1978
housing, lessors must disclose the presence
of lead-based paint and/or lead-based paint
hazards in the dwelling. Lessees must also
receive a federally approved pamphlet on
lead poisoning prevention.

(2) A statement by the lessor
disclosing the presence of known lead-
based paint and/or lead-based paint
hazards in the target housing being
leased or indicating no knowledge of the
presence of lead-based paint and/or
lead-based paint hazards. The lessor
shall also disclose any additional
information available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist in the housing, the location of the
lead-based paint and/or lead-based
paint hazards, and the condition of the
painted surfaces.

(3) A list of any records or reports
available to the lessor pertaining to lead-
based paint and/or lead-based paint
hazards in the housing that have been
provided to the lessee. If no such
records or reports are available, the
lessor shall so indicate.
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(4) A statement by the lessee affirming
receipt of the information set out in
paragraphs (b)(2) and (b)(3) of this
section and the lead hazard information
pamphlet required under 15 U.S.C.
2696.

(5) When any agent is involved in the
transaction to lease target housing on
behalf of the lessor, a statement that:

(i) The agent has informed the lessor
of the lessor’s obligations under 42
U.S.C. 4852d; and

(i) The agent is aware of his/her duty
to ensure compliance with the
requirements of this subpart.

(6) The signatures of the lessors,
agents, and lessees certifying to the
accuracy of their statements to the best
of their knowledge, along with the dates
of signature.

(c) Retention of certification and
acknowledgment information.

(1) The seller, and any agent, shall
retain a copy of the completed
attachment required under paragraph (a)
of this section for no less than 3 years
from the completion date of the sale.
The lessor, and any agent, shall retain
a copy of the completed attachment or
lease contract containing the
information required under paragraph
(b) of this section for no less than 3
years from the commencement of the
leasing period.

(2) This recordkeeping requirement is
not intended to place any limitations on
civil suits under the Act, or to otherwise
affect a lessee’s or purchaser’s rights
under the civil penalty provisions of 42
U.S.C. 4852d(b)(3).

(d) The seller, lessor, or agent shall
not be responsible for the failure of a
purchaser’s or lessee’s legal
representative (where such
representative receives all compensation
from the purchaser or lessee) to transmit
disclosure materials to the purchaser or
lessee, provided that all required parties
have completed and signed the
necessary certification and
acknowledgment language required
under paragraphs (a) and (b) of this
section.

§35.94 Agent responsibilities.

(a) Each agent shall ensure
compliance with all requirements of this
subpart. To ensure compliance, the
agent shall:

(1) Inform the seller or lessor of his/
her obligations under §8 35.88, 35.90,
and 35.92.

(2) Ensure that the seller or lessor has
performed all activities required under
§§35.88, 35.90, and 35.92, or personally
ensure compliance with the
requirements of 8§ 35.88, 35.90, and
35.92.

(b) If the agent has complied with
paragraph (a)(1) of this section, the
agent shall not be liable for the failure
to disclose to a purchaser or lessee the
presence of lead-based paint and/or
lead-based paint hazards known by a
seller or lessor but not disclosed to the
agent.

§35.96 Enforcement.

(a) Any person who knowingly fails to
comply with any provision of this
subpart shall be subject to civil
monetary penalties in accordance with
the provisions of 42 U.S.C. 3545 and 24
CFR part 30.

(b) The Secretary is authorized to take
such action as may be necessary to
enjoin any violation of this subpart in
the appropriate Federal district court.

(c) Any person who knowingly
violates the provisions of this subpart
shall be jointly and severally liable to
the purchaser or lessee in an amount
equal to 3 times the amount of damages
incurred by such individual.

(d) In any civil action brought for
damages pursuant to 42 U.S.C.
4852d(b)(3), the appropriate court may
award court costs to the party
commencing such action, together with
reasonable attorney fees and any expert
witness fees, if that party prevails.

(e) Failure or refusal to comply with
88 35.88 (disclosure requirements for
sellers and lessors), § 35.90 (opportunity
to conduct an evaluation), 8 35.92
(certification and acknowledgment of
disclosure), or § 35.94 (agent
responsibilities) is a violation of 42
U.S.C. 4852d(b)(5) and of TSCA section
409 (15 U.S.C. 2689).

(f) Violators may be subject to civil
and criminal sanctions pursuant to
TSCA section 16 (15 U.S.C. 2615) for
each violation. For purposes of
enforcing this subpart, the penalty for
each violation applicable under 15
U.S.C. 2615 shall be not more than
$10,000.

§35.98 Impact on State and local
requirements.

Nothing in this subpart shall relieve a
seller, lessor, or agent from any
responsibility for compliance with State
or local laws, ordinances, codes, or
regulations governing notice or
disclosure of known lead-based paint
and/or lead-based paint hazards.
Neither HUD nor EPA assumes any
responsibility for ensuring compliance
with such State or local requirements.

40 CFR Chapter |

1. Part 745 is added to read as follows:

PART 745-LEAD-BASED PAINT
POISIONING PREVENTION IN
CERTAIN RESIDENTIAL STRUCTURES

Subparts A—E [Reserved]

Subpart F — Disclosure of Known Lead-
Based Paint and/or Lead-Based Paint
Hazards Upon Sale or Lease of Residential
Property

Sec.

745.100 Purpose.

745.101 Scope and applicability.
745.102 Effective dates.

745.103 Definitions.

745.107 Disclosure requirements for
sellers and lessors.

745.110 Opportunity to conduct an
evaluation.

745.113 Certification and

acknowledgment of disclosure.

745.115 Agent responsibilities.
745.118 Enforcement.
745.119 Impact on State and local

requirements.

Authority: 15 U.S.C. 2615, 15 U.S.C. 2689,
and 42 U.S.C. 4852d.

Subparts A—E [Reserved]

Subpart F—Disclosure of Known Lead-
Based Paint and/or Lead-Based Paint
Hazards Upon Sale or Lease of
Residential Property

§745.100 Purpose.

This subpart implements the
provisions of 42 U.S.C. 4852d, which
impose certain requirements on the sale
or lease of target housing. Under this
subpart, a seller or lessor of target
housing shall disclose to the purchaser
or lessee the presence of any known
lead-based paint and/or lead-based
paint hazards; provide available records
and reports; provide the purchaser or
lessee with a lead hazard information
pamphlet; give purchasers a 10-day
opportunity to conduct a risk
assessment or inspection; and attach
specific disclosure and warning
language to the sales or leasing contract
before the purchaser or lessee is
obligated under a contract to purchase
or lease target housing.

§745.101 Scope and applicability.

This subpart applies to all
transactions to sell or lease target
housing, including subleases, with the
exception of the following:

(a) Sales of target housing at
foreclosure.

(b) Leases of target housing that have
been found to be lead-based paint free
by an inspector certified under the
Federal certification program or under a
federally accredited State or tribal
certification program. Until a Federal
certification program or federally
accredited State certification program is
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in place within the State, inspectors
shall be considered qualified to conduct
an inspection for this purpose if they
have received certification under any
existing State or tribal inspector
certification program. The lessor has the
option of using the results of additional
test(s) by a certified inspector to confirm
or refute a prior finding.

(c) Short-term leases of 100 days or
less, where no lease renewal or
extension can occur.

(d) Renewals of existing leases in
target housing in which the lessor has
previously disclosed all information
required under § 745.107 and where no
new information described in § 745.107
has come into the possession of the
lessor. For the purposes of this
paragraph, renewal shall include both
renegotiation of existing lease terms
and/or ratification of a new lease.

§745.102 Effective dates.

The requirements in this subpart take
effect in the following manner:

(a) For owners of more than four
residential dwellings, the requirements
shall take effect on September 6, 1996.

(b) For owners of one to four
residential dwellings, the requirements
shall take effect on December 6, 1996.

§745.103 Definitions.

The following definitions apply to
this subpart.

The Act means the Residential Lead-
Based Paint Hazard Reduction Act of
1992, 42 U.S.C. 4852d.

Agent means any party who enters
into a contract with a seller or lessor,
including any party who enters into a
contract with a representative of the
seller or lessor, for the purpose of
selling or leasing target housing. This
term does not apply to purchasers or
any purchaser’s representative who
receives all compensation from the
purchaser.

Available means in the possession of
or reasonably obtainable by the seller or
lessor at the time of the disclosure.

Common area means a portion of a
building generally accessible to all
residents/users including, but not
limited to, hallways, stairways, laundry
and recreational rooms, playgrounds,
community centers, and boundary
fences.

Contract for the purchase and sale of
residential real property means any
contract or agreement in which one
party agrees to purchase an interest in
real property on which there is situated
one or more residential dwellings used
or occupied, or intended to be used or
occupied, in whole or in part, as the
home or residence of one or more
persons.

EPA means the Environmental
Protection Agency.

Evaluation means a risk assessment
and/or inspection.

Foreclosure means any of the various
methods, statutory or otherwise, known
in different jurisdictions, of enforcing
payment of a debt, by the taking and
selling of real property.

Housing for the elderly means
retirement communities or similar types
of housing reserved for households
composed of one or more persons 62
years of age or more at the time of initial
occupancy.

HUD means the U.S. Department of
Housing and Urban Development.

Inspection means:

(1) A surface-by-surface investigation
to determine the presence of lead-based
paint as provided in section 302(c) of
the Lead-Based Paint Poisoning and
Prevention Act [42 U.S.C. 4822], and

(2) The provision of a report
explaining the results of the
investigation.

Lead-based paint means paint or
other surface coatings that contain lead
equal to or in excess of 1.0 milligram
per square centimeter or 0.5 percent by
weight.

Lead-based paint free housing means
target housing that has been found to be
free of paint or other surface coatings
that contain lead equal to or in excess
of 1.0 milligram per square centimeter
or 0.5 percent by weight.

Lead-based paint hazard means any
condition that causes exposure to lead
from lead-contaminated dust, lead-
contaminated soil, or lead-contaminated
paint that is deteriorated or present in
accessible surfaces, friction surfaces, or
impact surfaces that would result in
adverse human health effects as
established by the appropriate Federal
agency.

Lessee means any entity that enters
into an agreement to lease, rent, or
sublease target housing, including but
not limited to individuals, partnerships,
corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations.

Lessor means any entity that offers
target housing for lease, rent, or
sublease, including but not limited to
individuals, partnerships, corporations,
trusts, government agencies, housing
agencies, Indian tribes, and nonprofit
organizations.

Owner means any entity that has legal
title to target housing, including but not
limited to individuals, partnerships,
corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations,
except where a mortgagee holds legal
title to property serving as collateral for

a mortgage loan, in which case the
owner would be the mortgagor.

Purchaser means an entity that enters
into an agreement to purchase an
interest in target housing, including but
not limited to individuals, partnerships,
corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations.

Reduction means measures designed
to reduce or eliminate human exposure
to lead-based paint hazards through
methods including interim controls and
abatement.

Residential dwelling means:

(1) A single-family dwelling,
including attached structures such as
porches and stoops; or

(2) A single-family dwelling unit in a
structure that contains more than one
separate residential dwelling unit, and
in which each such unit is used or
occupied, or intended to be used or
occupied, in whole or in part, as the
residence of one or more persons.

Risk assessment means an on-site
investigation to determine and report
the existence, nature, severity, and
location of lead-based paint hazards in
residential dwellings, including:

(1) Information gathering regarding
the age and history of the housing and
occupancy by children under age 6;

(2) Visual inspection;

(3) Limited wipe sampling or other
environmental sampling techniques;

(4) Other activity as may be
appropriate; and

(5) Provision of a report explaining
the results of the investigation.

Secretary means the Secretary of
Housing and Urban Development.

Seller means any entity that transfers
legal title to target housing, in whole or
in part, in return for consideration,
including but not limited to individuals,
partnerships, corporations, trusts,
government agencies, housing agencies,
Indian tribes, and nonprofit
organizations. The term “‘seller’” also
includes:

(1) An entity that transfers shares in
a cooperatively owned project, in return
for consideration; and

(2) An entity that transfers its interest
in a leasehold, in jurisdictions or
circumstances where it is legally
permissible to separate the fee title from
the title to the improvement, in return
for consideration.

Target housing means any housing
constructed prior to 1978, except
housing for the elderly or persons with
disabilities (unless any child who is less
than 6 years of age resides or is expected
to reside in such housing) or any 0-
bedroom dwelling.

TSCA means the Toxic Substances
Control Act, 15 U.S.C. 2601.
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0-bedroom dwelling means any
residential dwelling in which the living
area is not separated from the sleeping
area. The term includes efficiencies,
studio apartments, dormitory housing,
military barracks, and rentals of
individual rooms in residential
dwellings.

§745.107 Disclosure requirements for
sellers and lessors.

(a) The following activities shall be
completed before the purchaser or
lessee is obligated under any contract to
purchase or lease target housing that is
not otherwise an exempt transaction
pursuant to § 745.101. Nothing in this
section implies a positive obligation on
the seller or lessor to conduct any
evaluation or reduction activities.

(1) The seller or lessor shall provide
the purchaser or lessee with an EPA-
approved lead hazard information
pamphlet. Such pamphlets include the
EPA document entitled Protect Your
Family From Lead in Your Home (EPA
#747-K-94-001) or an equivalent
pamphlet that has been approved for
use in that State by EPA.

(2) The seller or lessor shall disclose
to the purchaser or lessee the presence
of any known lead-based paint and/or
lead-based paint hazards in the target
housing being sold or leased. The seller
or lessor shall also disclose any
additional information available
concerning the known lead-based paint
and/or lead-based paint hazards, such as
the basis for the determination that lead-
based paint and/or lead-based paint
hazards exist, the location of the lead-
based paint and/or lead-based paint
hazards, and the condition of the
painted surfaces.

(3) The seller or lessor shall disclose
to each agent the presence of any known
lead-based paint and/or lead-based
paint hazards in the target housing
being sold or leased and the existence
of any available records or reports
pertaining to lead-based paint and/or
lead-based paint hazards. The seller or
lessor shall also disclose any additional
information available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist, the location of the lead-based
paint and/or lead-based paint hazards,
and the condition of the painted
surfaces.

(4) The seller or lessor shall provide
the purchaser or lessee with any records
or reports available to the seller or lessor
pertaining to lead-based paint and/or
lead-based paint hazards in the target
housing being sold or leased. This
requirement includes records or reports

regarding common areas. This
requirement also includes records or
reports regarding other residential
dwellings in multifamily target housing,
provided that such information is part
of an evaluation or reduction of lead-
based paint and/or lead-based paint
hazards in the target housing as a whole.

(b) If any of the disclosure activities
identified in paragraph (a) of this
section occurs after the purchaser or
lessee has provided an offer to purchase
or lease the housing, the seller or lessor
shall complete the required disclosure
activities prior to accepting the
purchaser’s or lessee’s offer and allow
the purchaser or lessee an opportunity
to review the information and possibly
amend the offer.

§745.110 Opportunity to conduct an
evaluation.

(a) Before a purchaser is obligated
under any contract to purchase target
housing, the seller shall permit the
purchaser a 10-day period (unless the
parties mutually agree, in writing, upon
a different period of time) to conduct a
risk assessment or inspection for the
presence of lead-based paint and/or
lead-based paint hazards.

(b) Not withstanding paragraph (a) of
this section, a purchaser may waive the
opportunity to conduct the risk
assessment or inspection by so
indicating in writing.

§745.113 Certification and
acknowledgment of disclosure.

(a) Seller requirements. Each contract
to sell target housing shall include an
attachment containing the following
elements, in the language of the contract
(e.g., English, Spanish):

(1) A Lead Warning Statement
consisting of the following language:

Every purchaser of any interest in
residential real property on which a
residential dwelling was built prior to 1978
is notified that such property may present
exposure to lead from lead-based paint that
may place young children at risk of
developing lead poisoning. Lead poisoning in
young children may produce permanent
neurological damage, including learning
disabilities, reduced intelligence quotient,
behavioral problems, and impaired memory.
Lead poisoning also poses a particular risk to
pregnant women. The seller of any interest in
residential real property is required to
provide the buyer with any information on
lead-based paint hazards from risk
assessments or inspections in the seller’s
possession and notify the buyer of any
known lead-based paint hazards. A risk
assessment or inspection for possible lead-
based paint hazards is recommended prior to
purchase.

(2) A statement by the seller
disclosing the presence of known lead-
based paint and/or lead-based paint

hazards in the target housing being sold
or indicating no knowledge of the
presence of lead-based paint and/or
lead-based paint hazards. The seller
shall also provide any additional
information available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist, the location of the lead-based
paint and/or lead-based paint hazards,
and the condition of the painted
surfaces.

(3) A list of any records or reports
available to the seller pertaining to lead-
based paint and/or lead-based paint
hazards in the housing that have been
provided to the purchaser. If no such
records or reports are available, the
seller shall so indicate.

(4) A statement by the purchaser
affirming receipt of the information set
out in paragraphs (a)(2) and (a)(3) of this
section and the lead hazard information
pamphlet required under 15 U.S.C.
2696.

(5) A statement by the purchaser that
he/she has either:

(i) Received the opportunity to
conduct the risk assessment or
inspection required by § 745.110(a); or

(ii) Waived the opportunity.

(6) When one or more agents are
involved in the transaction to sell target
housing on behalf of the seller, a
statement that:

(i) The agent has informed the seller
of the seller’s obligations under 42
U.S.C. 4852d; and

(ii) The agent is aware of his/her duty
to ensure compliance with the
requirements of this subpart.

(7) The signatures of the sellers,
agents, and purchasers certifying to the
accuracy of their statements to the best
of their knowledge, along with the dates
of signature.

(b) Lessor requirements. Each contract
to lease target housing shall include, as
an attachment or within the contract,
the following elements, in the language
of the contract (e.g., English, Spanish):

(1) A Lead Warning Statement with
the following language:

Housing built before 1978 may contain
lead-based paint. Lead from paint, paint
chips, and dust can pose health hazards if
not managed properly. Lead exposure is
especially harmful to young children and
pregnant women. Before renting pre-1978
housing, lessors must disclose the presence
of lead-based paint and/or lead-based paint
hazards in the dwelling. Lessees must also
receive a federally approved pamphlet on
lead poisoning prevention.

(2) A statement by the lessor
disclosing the presence of known lead-
based paint and/or lead-based paint
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hazards in the target housing being
leased or indicating no knowledge of the
presence of lead-based paint and/or
lead-based paint hazards. The lessor
shall also disclose any additional
information available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist, the location of the lead-based
paint and/or lead-based paint hazards,
and the condition of the painted
surfaces.

(3) A list of any records or reports
available to the lessor pertaining to lead-
based paint and/or lead-based paint
hazards in the housing that have been
provided to the lessee. If no such
records or reports are available, the
lessor shall so indicate.

(4) A statement by the lessee affirming
receipt of the information set out in
paragraphs (b)(2) and (b)(3) of this
section and the lead hazard information
pamphlet required under 15 U.S.C.
2696.

(5) When one or more agents are
involved in the transaction to lease
target housing on behalf of the lessor, a
statement that:

(i) The agent has informed the lessor
of the lessors obligations under 42
U.S.C. 4852d; and

(ii) The agent is aware of his/her duty
to ensure compliance with the
requirements of this subpart.

(6) The signatures of the lessors,
agents, and lessees, certifying to the
accuracy of their statements, to the best
of their knowledge, along with the dates
of signature.

(c) Retention of Certification and
Acknowledgment Information.

(1) The seller, and any agent, shall
retain a copy of the completed
attachment required under paragraph (a)
of this section for no less than 3 years
from the completion date of the sale.
The lessor, and any agent, shall retain
a copy of the completed attachment or
lease contract containing the

information required under paragraph
(b) of this section for no less than 3
years from the commencement of the
leasing period.

(2) This recordkeeping requirement is
not intended to place any limitations on
civil suits under the Act, or to otherwise
affect a lessee’s or purchaser’s rights
under the civil penalty provisions of 42
U.S.C. 4852d(b)(3).

(d) The seller, lessor, or agent shall
not be responsible for the failure of a
purchaser’s or lessee’s legal
representative (where such
representative receives all compensation
from the purchaser or lessee) to transmit
disclosure materials to the purchaser or
lessee, provided that all required parties
have completed and signed the
necessary certification and
acknowledgment language required
under paragraphs (a) and (b) of this
section.

§745.115 Agent responsibilities.

(a) Each agent shall ensure
compliance with all requirements of this
subpart. To ensure compliance, the
agent shall:

(1) Inform the seller or lessor of his/
her obligations under §8745.107,
745.110, and 745.113.

(2) Ensure that the seller or lessor has
performed all activities required under
§8§745.107, 745.110, and 745.113, or
personally ensure compliance with the
requirements of 8§ 745.107, 745.110,
and 745.113.

(b) If the agent has complied with
paragraph (a)(1) of this section, the
agent shall not be liable for the failure
to disclose to a purchaser or lessee the
presence of lead-based paint and/or
lead-based paint hazards known by a
seller or lessor but not disclosed to the
agent.

§745.118 Enforcement.

(a) Any person who knowingly fails to
comply with any provision of this
subpart shall be subject to civil
monetary penalties in accordance with

the provisions of 42 U.S.C. 3545 and 24
CFR part 30.

(b) The Secretary is authorized to take
such action as may be necessary to
enjoin any violation of this subpart in
the appropriate Federal district court.

(c) Any person who knowingly
violates the provisions of this subpart
shall be jointly and severally liable to
the purchaser or lessee in an amount
equal to 3 times the amount of damages
incurred by such individual.

(d) In any civil action brought for
damages pursuant to 42 U.S.C.
4852d(b)(3), the appropriate court may
award court costs to the party
commencing such action, together with
reasonable attorney fees and any expert
witness fees, if that party prevails.

(e) Failure or refusal to comply with
§745.107 (disclosure requirements for
sellers and lessors), § 745.110
(opportunity to conduct an evaluation),
§745.113 (certification and
acknowledgment of disclosure), or
§745.115 (agent responsibilities) is a
violation of 42 U.S.C. 4852d(b)(5) and of
TSCA section 409 (15 U.S.C. 2689).

(f) Violators may be subject to civil
and criminal sanctions pursuant to
TSCA section 16 (15 U.S.C. 2615) for
each violation. For purposes of
enforcing this subpart, the penalty for
each violation applicable under 15
U.S.C. 2615 shall be not more than
$10,000.

§745.119 Impact on State and local
requirements.

Nothing in this subpart shall relieve a
seller, lessor, or agent from any
responsibility for compliance with State
or local laws, ordinances, codes, or
regulations governing notice or
disclosure of known lead-based paint or
lead-based paint hazards. Neither HUD
nor EPA assumes any responsibility for
ensuring compliance with such State or
local requirements.
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